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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

GERARDO AYALA JR.,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 46617-2018
CANYON COUNTY NO. CR14-18-15061

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Gerardo Ayala Jr. entered a plea of guilty to aggravated assault and the district court
imposed a unified sentence of five years, with one and one-half years fixed.

On appeal,

Mr. Ayala Jr. asserts that the district court abused its discretion by imposing an excessive
sentence upon him in light of the mitigating factors present in his case.

Statement of the Facts & Course of Proceedings
In July of 2018, Mr. Ayala Jr. was charged by Indictment with felony riot. (R., pp.7-8.)
The State's Indictment charged a sentencing enhancement alleging that Mr. Ayala Jr. committed
the crime of felony riot in association with a criminal gang with the specific intent to further or
assist the activities of the purported gang.

(R., pp.9-10.) Mr. Ayala Jr. entered into a plea
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agreement with the State wherein he would plead guilty to the amended charge of aggravated
assault and the State would not seek the criminal gang enhancement.

(Tr., p.8, Ls.12-16;

R., pp.35-36, 40-53.) Mr. Ayala Jr. 's plea of guilty was for attempting to kick another jail
inmate in the head during a fight the inmate was having with others. (PSI, p.5; R., pp.35-36.)
The plea agreement provided that Mr. Ayala Jr. 's sentence imposed in the instant case would be
served currently to the sentence imposed in a separate felony eluding case. 1 (R., pp.40-53;
Tr., p.8, Ls.17-20.)

Counsel for Mr. Ayala Jr. asked the district court to impose a unified

sentence of four years, with one year fixed to be served concurrently with the sentence imposed
in his felony eluding case. (Tr., p.25, Ls.3-6.) The district court imposed a unified sentence of
five years, with one and one-half years fixed, and ordered that the sentence be served
concurrently with his sentence in the felony eluding case. (Tr., p.31, Ls.18-22.) Mr. Ayala Jr.
filed a Notice of Appeal, timely from the district court's Judgment and Commitment. (R., p.6062.)

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of five years, with
one and one-half years fixed, upon Mr. Ayala Jr., following his plea of guilty to aggravated
assault?

1

Mr. Ayala Jr. did not file a timely Notice of Appeal from his conviction for felony eluding in

district court case number CR-14-18-09208.
2

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Five Years,
With One And One-Half Years Fixed, Upon Mr. Ayala Jr., Following His Plea Of Guilty To
Aggravated Assault
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving
consideration to the nature of the offense, the character of the offender, and the protection of the
public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982). The Idaho Supreme Court
has held that, "' [w ]here a sentence is within statutory limits, an appellant has the burden of
showing a clear abuse of discretion on the part of the court imposing the sentence."' State v.
Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho 573, 577 (1979)).

Mr. Ayala Jr. does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Ayala Jr. must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,

121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
ofrehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
Mr. Ayala Jr. asserts that, given any view of the facts, his unified sentence of five years,
with one and one-half years fixed, is excessive. During the sentencing hearing, Mr. Ayala Jr.
apologized to those he harmed, accepted full responsibility for his actions, and expressed his
smcere remorse:
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First, I’d like to apologize to the courts for having to address this current situation
brought on by my recent actions and behavior. This is no way for a man with a
family should [sic] act. My friends, family and community deserve more from
me, which I have neglected to do so.
Secondly, I’d like to apologize to my family. I’ve let them down and left them to
deal with all of life’s recent obstacles due to my absence. I stand before you, Your
Honor, to confess that - - to confess and take accountability for the crimes I’ve
committed. I’m guilty of both crimes. My actions were completely unacceptable
and I demonstrated recklessness and immaturity. I sincerely regret putting the
public at risk and refrain from justifying my negative actions.
(Tr., p.28, L.22 – p.29, L.11.)
Thereafter, Mr. Ayala Jr. proceeded to provide the district court with some insight into
his life, including his goals and aspirations:
Since 2015, I’ve made some great improvements in my life. I’ve had consistently
to provide for my family. I’ve traveled several state lines to continue my
relationship with my daughter, to show her that no matter the distance, I will love
and be there for her.
I successfully continue to balance a positive relationship with both mothers of my
children, which I am proud of. I pride myself on the fact that I have remained out
of the system for three years. My family and friends commend me for that
accomplishment.
I feel it is important to state that I have denounced myself as a gang member and
consider myself nonactive since my release from IDOC. I wish to overcome my
past with a successful plan in employment, treatment[,] and education. I can find
employment upon my release from past employers due to my hard work. I’ll seek
treatment at Mountain States to address my substantive abuse issues.
Lastly, I plan on making it a priority to attend courses at CWI to complete my
GED. With all that said, I respectfully ask Your Honor to please consider my
goals and possibly bless me with the opportunity to make my family, friends and
community proud once again instead of incarceration.
(Tr., p.29, L.13 – p.30, L.11.)
It is apparent Mr. Ayala Jr. accepts responsibility for his actions and has remorse for the
harm he caused, as he stated during the sentencing hearing and is evidenced by his plea of guilty
to aggravated assault. Although Mr. Ayala Jr. has struggled with addictions to various controlled
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substances, it is important to recognize that Mr. Ayala Jr. stated during his sentencing hearing
that once he is released, he would seek treatment at Mountain States to address his substance
abuse issues.

(Tr., p.30, Ls.4-5.)

Finally, Mr. Ayala Jr. has the ability to obtain gainful

employment when not incarcerated and even has the desire to continue to better himself by
making it a priority to attend classes at CWI to obtain his GED. (Tr., p.30, Ls.1-4, 6-10.) Thus,
once released from incarceration, Mr. Ayala Jr. has the ability to once again become a productive
member of the community.
Accordingly, in light of the foregoing, Mr. Ayala Jr. respectfully requests that this Court
reduce his sentence as it deems appropriate.

CONCLUSION
Mr. Ayala respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 18th day of June, 2019.

/s/ Eric D. Fredericksen
ERIC D. FREDERICKSEN
State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 18th day of June, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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